ATTORNEY GENERAL’' S OPEN RECORDS AND MEETI NGS OPI NI ON
No. 2000-0O 03

DATE | SSUED January 31, 2000

| SSUED TQ Duane Schurman, Attorney, Freenont Township

ClI TI ZEN' S REQUEST FOR OPI NI ON

On Decenber 22, 1999, this office received a requwest for an opinion
under N.D.C.C. 8§ 44-04-21.1 from Jeff Anpoth asking whether the
Freenont Townshi p Board of Supervisors violated N. D. C. C 88 44-04-19,

44-04-19.2, and 44-04-20 by excluding himfroma neeting of the Board
without following the necessary procedures for holding an executive
session and by failing to provide sufficient public notice of the
speci al neeting.

FACTS PRESENTED
The Board of Supervisors (Board) for Freenont Township in Cavalier

County held a special neeting on Novenber 29, 1999, to consider
whet her to appeal a decision of the State Water Board regarding a

drai nage conplaint by M. Anoth. Notice of the neeting was sent to
all Board nenbers and to M. Anoth, but was not filed with the
Caval i er County Auditor. The Board voted at the neeting to appeal
t he deci sion. According to the Board's attorney, "at the close of
the nmeeting, | requested the board nmenbers to stay to discuss exactly
what areas they wanted to cover in their appeal.” M. Anpth was not

allowed to attend this separate gathering, nor was a notice prepared
for the gathering.

| SSUES

1. Whet her the Board violated N.D.C. C. 88 44-04-19 and 44-04-19.2
by refusing to allow M. Ampth to attend the gathering of the
Board which followed its Novenber 29 special neeting.

2. VWhet her the Board violated N.D.C.C. § 44-04-20 by failing to
provide sufficient public notice of its Novenmber 29 special
meet i ng.

ANALYSES
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All neetings of a public entity are required to be open to the public
unl ess otherw se specifically provided by |aw N.D. C.C. § 44-04-109.

The term "neeting" as it is used in NDCC § 44-04-19 includes
every gathering of a quorum of the governing body of a public entity
regardi ng public business. N.D.C.C. 8§ 44-04-17.1(8). Thus, there
must be specific statutory authority for a governing body |ike the
Board to exclude the public from a gathering of a quorum of its
menbers to di scuss public business.

The Board's attorney cites ND. CC § 44-04-19.1 as the Board's
authority for holding a neeting which was not open to the public.
Since the purpose of the Board's gathering with its attorney was to
di scuss a possible appeal by the Board from a decision of the State
Water Board, it is conceivable that the Board's discussion could have
been <closed to the public as "attorney consultation” under
N.D.C.C. § 44-04-19.1(4). However, the Board conpletely failed to
follow the procedures required under ND.C.C § 44-04-19.2(2) to
properly exclude the public fromits discussion.

The Board argues that the procedures in N.D.C.C. § 44-04-19.2(2) only
need to be followed if the executive session or closed neeting is

held during an open neeting. Since the Board's gathering was a
separate "neeting," it concludes that the procedures in ND C C
8§ 44-04-19.2(2) did not have to be followed in order to close the
nmeeting to the public. This argunent is technically correct: t he
procedures in N.D.C.C. § 44-04-19.2 only apply to executive sessions
which are held during an open neeting. However, the argunent

overlooks the fact that the Board's authority to exclude the public
from "attorney consultation" under N.D.C.C. 844-04-19.1 can only be
i nvoked during an open neeting.

N.D.C.C. 8§ 44-04-19.1(2) states: "That portion of a neeting during
whi ch an attorney consultation occurs nmay be closed by the governing
body under section 44-04-19.2." Under N.D.C. C. § 44-04-19.2(2)(a),

before a governing body closes a part of its neeting, the body first
must convene in an open session and pass a nmotion to hold an
executive sessi on. O her procedur al requi renents in
N.D.C.C. 8§ 44-04-19.2(2) also nust be followed, such as announcing
the topics and l|egal authority for the executive session and
recording the session. The Board can hold a closed "attorney
consultation" under N.D.C.C. §44-04-19.1(2) only by follow ng these
pr ocedur es.

Since the Board failed to follow the procedural requirenments in
N.D.C.C. § 44-04-19.2, the Board did not properly hold a closed
meeting under N.D.C.C. § 44-04-19.1 and accordingly violated N.D.C. C.
8§ 44-04-19 by excluding M. Anmpth from the neeting.
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Because the Novenber 29 neeting of the Board was a special neeting,
the only topics the Board could properly discuss at the neeting were
the topics listed in the notice of the neeting. N. D. C. C
8§ 44-04-20(6). In particular, the Board was required to nention in
the notice of its special neeting that it my be closing a part of
its neeting to the public. 2000 N.D. Op. Att’'y Gen. O1.

The Board admits that it did not file the notice of the Novenber 29

special neeting with the Cavalier County Auditor. The Board all eges
that it is not alone in failing to provide notice to the county
audi tor. It claims that no townships in Cavalier County file notice
of their special neetings with the county auditor. This argunment is

nmeritless, even if true. Notice of all township board neetings nust
be filed with the county auditor. N.D.C.C. 8§44-04-20(4). The fact
ot her townships may also be failing to file neeting notices does not
excuse the Board's failure to do so.

The Board provided notice of the neeting to several interested
persons, including M. Anmpbth. Providing notice to interested persons
is not a substitute for conplying with the provisions of N.D.C C
§ 44-04-20. 1998 N.D. Op. Att'y Gen. 0O6l1. Filing notice of
meetings with a county auditor is particularly inportant in this
situation because the Board has neither a main office nor a regular
meeting location at which to post the notice. Therefore, it is ny
opi nion that the notice of the Board' s Novenmber 29 neeting was not in
substantial conpliance with N.D.C.C. § 44-04-20.

CONCLUSI ONS

1. The Board violated N.D.C.C. 88 44-04-19 and 44-04-19.2 by
excluding M. Anpth from an "attorney consultation”™ which was
not closed in conpliance with required statutory procedures.

2. The Board violated N.D.C.C. 8§ 44-04-20 by failing to provide
sufficient public notice of its Novenber 29 special neeting.

STEPS NEEDED TO REMEDY VI OLATI ONS

The failure to give notice and properly close tk neetings on
Novenmber 29 cannot be conpletely renedi ed because no recording was
made of the meeting. The nmeeting was limted to a possible appeal
from a decision of the State Water Board. All interested persons
apparently attended the neeting. Therefore, the notice violation can
be sufficiently renmedied in this case by supplenmenting the m nutes of
the neeting with the position and thoughts of each Board nenmber on

the appeal, if stated at the neeting. This will allow nenbers of the
public who could not obtain notice of the neeting to learn the
position and thoughts of each Board nmenber on the appeal. The Board

also must file a revised notice of the Novenmber 29 neeting with the
Cavalier County Auditor which describes the <closed neeting on
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Novermber 29 and indicates how the supplenmented mnutes of both
nmeeti ngs nmay be obtai ned.

The discussion during the "attorney consultation"” which followed the
speci al neeting nust be repeated by each Board nenmber in a properly
noti ced open neeting unless either 1) the Board properly closes the
meeting under N.D.C.C. § 44-04-19.2 or 2) repeating the discussion is
unnecessary because, as the Board's attorney suggests, the question
of appealing the decision of the State Water Board is now noot.

Failure to disclose a record, issue a notice of a neeting, or take
ot her corrective neasures as described in this opinion within seven

days of the date this opinion is issued will result in mandatory
costs, disbursenents, and reasonable attorney fees if the person
requesting the opinion prevails in a civil action under N.D.C C.
§ 44-04-21. 2. N.D.C.C. 8§ 4404-21.1(2). It may also result in
personal liability for the person or persons responsible for the
nonconpl i ance. 1d.

Hei di Heitkanp
ATTORNEY GENERAL

Assi st ed by: Janmes C. Flem ng
Assi stant Attorney Cenera



